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UNITED STATEQ ICT COURT
SOUTHERN DISTRICT OF NEW YORK

CAPITOL RECORDS, LLC, a Delaware CASE NO.
limited liability company; CAROLINE
RECORDS, INC,, a New York Corporation;

VIRGIN RECORDS AMERICA, INC., a COMPLAINT FOR DIRECT,
COPYRIGHT INFRINGEMENT,
Plaintiffs, INDUCEMENT TO INFRINGE
COPYRIGHT, MISAPPROPRIATION,
v. AND UNFAIR COMPETITION

VIMEOQ, LLC d/b/a VIMEO.COM, a Delaware | DEMAND FOR JURY TRIAL
Limited Liability Company; CONNECTED
VENTURES, LLC, a Delaware Limited
Liability Company, and DOES 1-20, inclusive,

Defendants.

Plaintiffs, by their attorneys Mitchell Silberberg & Knupp LLP, for their Complaint
against Defendants Vimeo, LLC d/b/a Vimeo.com, Connected Ventures, LLC, and Does 120
(“Defendants™), aver, upon knowledge as to their own acts and upon information and belief as to

the acts of others, as follows:

PRELIMI STATEMENT

3 ¥ Plaintiffs Capitol Records, LLC (“Capitol”™), Caroline Records, Inc. (“Caroline™),
and Virgin Records America, Inc. (“VRA™) are record companies and the owners of copyrights
and related exclusive rights in sound recordings. Plaintiffs (all of which are companies affiliated
with EMI Music) collectively own some of the most well-known and successfil sound
recordings in the world. Plaintiffs bring this action to obtain redress for massive and knowing

infringement of their copyrighted sound recordings by Defendants.
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2. Vimeo LLC (*Vimeo™) is the owner of the website located at the Uniform
Resource Locator (“URL") www.vimeo.com (the “Vimeo website”). Vimeo is a popular and
well-financed video- and music-“sharing” website that profits by using audiovisual works,
including audiovisual works featuring Plaintiffs’ copyrighted recordings. Vimeo induces and
encourages its users to upload to the Vimeo website these audiovisual works, and Vimeo then
copies, adapts, publicly performs, distributes, and otherwise disseminates to the public these
audiovisual works, all of which can be viewed or downloaded by anyone with an Internet
connection (and a free, anonymous Vimeo membership) with a simple mouse click and then
further distributed virally throughout the Internet. Vimeo uses these works, including those
featuring Plaintiffs” copyrighted recordings, to populate its commercial website and to attract
members. Vimeo also actively participates, including through its own staff, in making, selecting,
commenting on, and at times choosing to delete the audiovisual works that comprise the Vimeo
website. Vimeo claims to have over two million members (many of whom pay a yearly $59.95
membership fee). Among the audiovisual works copied, adapted, publicly performed, and
distributed by Vimeo are numerous copies of Plaintiffs’ sound recordings. Plaintiffs never have

authorized the exploitation of their copyrighted works by Vimeo.

3. The use of Plaintiffs’ original, copyrighted recordings on Vimeo's website is not
an accident. Vimeo’s stated policy (expressed by its own staff member) is that “our website is
about original videos, not original music” (emphasis added). As a result, the Vimeo website
contains a massive amount of content that features, and draws most (if not all) of its appeal from,
the use of copyrighted musical works. Indeed, the use of copyrighted music is integral to the
success of the Vimeo website. Among such audiovisual works on the Vimeo website are official
music videos, videos consisting entirely of individuals “lip-synching” recordings (also known as
“lip dubs,” a phrase coined by Vimeo and a practice encouraged by Vimeo and its staff), and

videos featuring prominent musical soundtracks.




23051654

4. Vimeo not only is aware of the copyright infringement taking place on its system,
but actively promotes and induces that infringement, including by showcasing audiovisual works
containing Plaintiffs’ copyrighted recordings, by encouraging users to embody copyrighted
recordings in their works, by providing users with the tools to perform and disseminate
copyrighted recordings, by providing commentary and feedback on uploaded videos featuring
copyrighted recordings, and by refusing to filter or block videos using copyrighted recordings.
As one Vimeo staff member advised users: *“You can use the music, there are ton’s [sic] of

videos on here with music.”

5: The reproduction, adaptation, public performance, and distribution of Plaintiffs’
recordings by Vimeo are precisely the types of commercial uses licensed by Plaintiffs to, for
example, television shows and other Internet services. However, unlike those licensed uses,
Vimeo has never obtained the consent of Plaintiffs to use their works or paid plaintiffs any

compensation.

6. By filing this lawsuit, Plaintiffs are not seeking to stifle creativity or preclude
members of the public from creating original, lawful audiovisual works. Rather, this lawsuit is
about a commercial, for-profit venture that has built a business by reproducing, adapting,
performing, and distributing works that it knows contain Plaintiffs’ copyrighted recordings, and
then knowingly profiting from the draw created by making these works available for free to

millions of its users.

JURISDICTION AND VENUE

7. This is a civil action seeking damages and injunctive relief for copyright
mfiringement under the Copyright Act, 17 U.S.C. § 101 et seq., and for misappropriation and

unfair competition under the laws of the State of New York.




23951654

8. This Court has subject matter jurisdiction over Plaintiffs’ claims for copyright
infringement pursuant to 28 U.S.C. §§ 1331 and 1338(a). Pursuant to 28 U.S.C. § 1367, this
Court has supplemental jurisdiction over Plaintiffs’ state law claims for misappropriation and
unfair competition in that they are so related to Plaintiffs’ claims under the Copyright Act as to

be part of the same case or controversy.

9. This Court has personal jurisdiction over Defendants in that, among other things,
Defendants have their principal place of business in, and are doing business in, the State of New
York and in this District. As such, Defendants are engaged in tortious conduct within the State
of New York, including by copying, adapting, publicly performing, and distributing Plaintiffs’
copyrighted recordings. Additionally, Defendants’ conduct causes injury to Plaintiffs and their
intellectual property within the State of New York, and Defendants (a) regularly do or solicit
business in the State of New York, (b) engage in a persistent course of conduct in the State of
New York, (c) derive substantial revenue from goods used or services provided to consumers
located in the State of New York, (d) expect or should reasonably expect their acts to have
consequences in the State of New York, and (e) derive substantial revenue from interstate

COmMmMmeErce.

10.  Venue is proper in this District pursuant to 28 U.S.C. §§ 1391(c) and 1400(a), in
that Defendants are subject to personal jurisdiction and may be found in this District,

THE PARTIES

I1.  Capitol is a corporation duly organized and existing under the laws of the State of

Delaware, with its principal place of business in New York, New York.

12. Caroline is a corporation duly organized and existing under the laws of the State

of New York, with its principal place of business in New York, New York.
4



13. VRA is a corporation duly organized and existing under the laws of the State of

California, with its principal place of business in New York, New York.

14. Capitol, Caroline, and VRA (collectively, “Plaintiffs”) are engaged in the
business of producing sound recordings and distributing, selling, and/or licensing the
reproduction, distribution, sale, and performance of their sound recordings in phonorecords (as
defined in 17 U.S.C. § 101), in audiovisual works, and for streaming (i.e., performing) and
downloading over the Internet. Plaintiffs invest substantial money, time, effort, and creative
talent in discovering and developing recording artists, and in creating, advertising, promoting,
selling, and licensing sound recordings embodying the performances of their exclusive recording

artists and their unique and valuable sound recordings.

15.  Plaintiffs own copyrights and/or exclusive rights in and to their sound recordings
(the “Copyrighted Recordings”), including many of the most popular sound recordings in the
world. A representative sample of Plaintiffs’ Copyrighted Recordings are the recordings
identified on Schedule A hereto, incorporated herein by reference. Plaintiffs have obtained or
applied for Certificates of Copyright Registration in each of the Copyrighted Recordings,
including but not limited to those identified on Schedule A. As the owner of copyrights in the
Copyrighted Recordings, Plaintiffs possess the exclusive rights, among other things, to reproduce
the Copyrighted Recordings in copies or phonorecords, to adapt the Copyrighted Recordings, to
distribute copies or phonorecords of the Copyrighted Recordings to the public, to perform the
Copyrighted Recordings publicly by means of a digital audio transmission. and to license these

exclusive rights including on television and over the Internet.

16.  Plaintiffs also possess exclusive ownership rights in sound recordings of musical
performances that initially were “fixed” (ie., recorded) prior to February 15, 1972 (the “Pre-

1972 Recordings”). Congress expressly has recognized that the states provide extensive
5
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protection through various state law doctrines to recordings “fixed” before February 15, 1972,
and that the federal Copyright Act cannot be used to “annul[] or limit[]” those rights until
February 15, 2067.” 17 U.S.C. § 301(c). Such ownership rights are protected under New York
law. Among the Pre-1972 Recordings owned by Plaintiffs are those identified on Schedule B
hereto, incorporated herein by reference. (The “Copyrighted Recordings™ and the “Pre-1972

Recordings™ collectively are referred to as the “Recordings” or “Plaintiffs’ Recordings.™)

17. Vimeo is a Limited Liability Company organized and existing under the laws of
the State of Delaware, with its principal place of business in New York, New York. Plaintiffs
are informed and believe, and on that basis aver, that Vimeo is the successor-in-interest to
Connected Ventures LLC, a Delaware Limited Liability Company, with respect to the Vimeo
website, and both have engaged in the acts and conduct herein set forth, (Reference herein to
“Vimeo” includes, as appropriate, its predecessor-in-interest.) Vimeo purports to be a video-
sharing network and Internet “community,” but in fact it is a commercial business that
encourages and assists its users to make, upload, download, distribute, and view a variety of
audiovisual works, including works that feature or contain Plaintiffs’ Recordings. In doing so,
Vimeo, among other activities, copies the audiovisual works (containing Plaintiffs’ Recordings)
to its own server, makes additional copies of works to facilitate its performance and distribution,

and publicly performs and distributes the audiovisual works.

18, The true names and capacities, whether individual, corporate, associate, or
otherwise, of defendants sued herein as Does 1 through 20, inclusive, are unknown to Plaintiffs,
which sue said defendants by such fictitious names (the “Doe Defendants”). If necessary,
Plaintiffs will seek leave to amend this complaint to state their true names and capacities.
Plaintiffs are informed and believe, and on that basis aver, that the Doe Defendants are liable to
Plaintiffs as a result of their participation in all or some of the acts hereinafier set forth. (Vimeo

and the Doe Defendants collectively are referred to as “Defendants.™)
(i}
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19, Plaintiffs are informed and believe, and on that basis aver, that at all times
mentioned in this complaint, each of the Defendants was the agent of each of the other
Defendants and, in doing the things averred in this complaint, was acting within the course and

scope of such agency.

FA PLICABLE TO ALL IMS

20.  Asan integral part of the business and commercial appeal of the Vimeo website,
Vimeo copies, adapts, publicly performs, distributes, and provides technology and services that
induce and enable others to copy, adapt, publicly perform, and distribute, video and audio
content, including music, over the Internet. Vimeo aggrepates this content, including Plaintiffs’
Recordings, and performs and/or distributes this content via a commercial website to any
member of the public with an Internet connection. Vimeo profits from these activities by pairing
that video content with advertisements, by charging users for “premium” memberships, and by

selling merchandise to its users.

21, Vimeo typically makes at least two copies of each uploaded audiovisual work,
including those embodying complete or virtually complete copies of Plaintiffs’ Recordings. The
first copy contains the work as uploaded; the second copy contains the same work “transcoded”
50 as to be more accessible and easily performed or distributed to and by its users. The
audiovisual work then is indexed by Vimeo and made available to the public. On demand,
visitors to the Vimeo website may access such audiovisual works, which are publicly performed
by Vimeo by means of a “streaming” transmission. Vimeo also enables members of the public
to “share” (via e-mail) these audiovisual works and “embed” these works (via an “in-line” link)
on a third party website. In addition, to its registered users, Vimeo makes available and
distributes by download (from the Vimeo server) complete copies of audiovisual works uploaded
to Vimeo, which then may be e-mailed, distributed on peer-to-peer networks, or otherwise virally

disseminated throughout the Internet. Representative samples of Plaintiffs’ Recordmngs that
7
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Vimeo has unlawfully copied, publicly performed, and distributed via these audiovisual works
are those identified on Schedules A and B.

22. Vimeo offers anonymous memberships for free to its website and online services.
Vimeo also offers paid premium memberships to its website (known as “Vimeo Plus™) for
$59.95 per year. Even without registering, any visitor to the Vimeo website can view and listen
to most of the uploaded audiovisual works in their entirety, including those containing Plaintiffs’
Recordings. Once a user creates a membership account with Vimeo (free or paid), that user then
may engage in a variety of additional activities, including uploading digital media files to the
Vimeo server and website, creating or “subscribing to” (i.e., receiving regular updates from)
“Groups” and “Channels” dedicated to certain types of audiovisual works (and music),
downloading from Vimeo servers audiovisual works created by other users, distributing those
works virally over the Internet, designating certain uploaded works as “private” or password
protected, and posting comments and messages to the Vimeo message boards and discussion

groups.

23.  Vimeo differs from certain other so-called “video-sharing” websites, including by
taking an active and pervasive role in its user “community.” Among other things, Vimeo
employs staff members whose role is to act as community liaisons. In that role, Vimeo staff
members (identified on the Vimeo website as “Staff”), provide their own videos (including those
containing Plaintiffs’ Recordings), contribute to community discussions, review and comment on
posted videos (including by tagging certain videos as “likes™), select videos to be featured and
showcased as “Staff Picks,” create “Groups™ and “Channels,” assist users with technical and
creative issues, and decide to delete certain videos. The Vimeo website is much more than a
place for users to store audiovisual works. As one of the Vimeo Staff explained, “we’re not a
hosting service; we're a sharing service.... We want users who will contribute to Vimeo and our

community, not just use our service to host their videos for free” (emphasis added).
8
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24. While Vimeo’s materials tout its commitment to “original™ content, its view of
what is “original” is narrow and self-serving. While Vimeo claims to have no tolerance for the
posting of preexisting video content, it not only freely and readily permits, but actively
encourages, its users to post audiovisual works that feature, contain, or even consist entirely of
preexisting musical works, including Plaintiffs* Recordings. These include, among other things,
audiovisual works which use copyrighted musical works in the foreground of the work, or
synchronized with images such as animation, photographs, drawings, or other video footage. In
all of these audiovisual works, the music is not incidental; it generally is comprised of the
entirety of a recording deliberately and carefully synchronized into the video in order to provide
a focal point and appeal for the content. Many of these videos are equivalent to television
programs or independent films, with recordings synchronized with the dialog or the visual
material. Others are simply an enfire recording “mouthed” (i.c., lip synched) by the individuals
in the video. Others are the equivalent of music videos, in which the entire audiovisual work is
focused on the recording. (Vimeo even has provided Plaintiffs’ Recordings by performing
videos that consist of nothing more than a “record player” playing a copy of one of Plaintiffs’

Recordings.)

25.  One of the most prevalent and popular types of audiovisual works provided by the
Vimeo Website is the so-called “lip dub” video. Plaintiffs are informed and believe, and on that
basis aver, that “lip dub™ is a term coined by Vimeo's founder, Jakob Lodwick, who has himself
created, and encouraged the creation of, “lip-dubs™ that infringe copyrighted recordings. A “lip
dub” video is a video that is comprised of footage of an individual (or individuals) “lip-
synching” the entirety of a popular recording, Vimeo staff has made and uploaded to the Vimeo
Website “lip dub”™ videos that infringe Plaintiffs’ Recordings, and have even promoted and aided
in the copying of the entirety of one of Plaintiffs’ enormously popular albums. Vimeo otherwise
encourages and induces the making and uploading of “lip dubs.™ Vimeo has advised its users,

including on its home page, to make “lip dubs” by digitally inserting and synchronizing
9
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commercial recordings into video footage during editing. (E.g., “Shoot yourself mouthing along
to a song. Then sync it with a high quality copy of the song in an editing program.”) This
ensures that the music that accompanies the “lip dub” video, which virtually always is copied
directly from a commercial recording, is high-quality, of substantial volume, and is the focal

point of the audiovisual work.

26.  Vimeo has extensive knowledge of the use of copyrighted recordings on its
website, and Vimeo encourages and induces its users to copy. adapt, and upload copyrighted

recordings, including Plaintiffs” Recordings. It does so in a number of ways, including:

(a)  Vimeo Staff itself has created and disseminated audiovisual works embodying

Plaintiffs’ Recordings.

{h) Vimeo showcases certain audiovisual works containing copyrighted recordings,
including Plaintiffs’ Recordings, by including them among its “Staff Picks” or “Featured”
videos. Further, Vimeo Staff frequently review and comment on audiovisual works uploaded by
Vimeo members, including audiovisual works containing copyrighted recordings. Plaintiffs are
informed and believe, and on that basis aver, that Vimeo Staff also monitor Vimeo discussion
groups, communicate frequently with Vimeo users, and implicitly or explicitly encourage and
authorize Vimeo users to include and provide to Vimeo preexisting recordings in their

audiovisual works, including by engaging in “group” projects organized by Vimeo.

(¢)  Vimeo has created (or encouraged its users to create) “Channels” and “Groups”
dedicated to showcasing music videos, including those containing Plaintiffs” Recordings. Vimeo
users have created Channels specitically dedicated to showcasing videos set to the recordings of
particular artists. Several prominent Channels are dedicated entirely to “lip dub” videos, which

by definition involve the exact copying of pre-existing recordings. Vimeo has selected certain
10
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music-based channels, including channels devoted to “lip dubs” of copyrighted recordings,
among its “Featured Channels” (sometimes also referred to as channels “We Like” or “Vimeo
Obsessions™). Moreover, Plaintiffs are informed and believe, and on that basis aver, that many

of these Channels are visited by Vimeo Staff or community moderators.

(d)  Many videos and Channels are readily identifiable as containing Plaintiffs’
Recordings. Typically, at least one (and frequently several) of the following is present: (1) the
title of the recording and/or name of the recording artist is used as the title of the video file; (2)
the description of the file includes information identifying the recording and/or recording artist;
(3) the file has been designated with “keywords” that specifically reference the artist, song title,
and/or copyright owner (e.g., “Capitol”); and/or (4) the video is displayed with a “thumbnail”
image consisting of a screenshot that clearly displays that the video contains Plaintiffs’
Recordings. These include famous recordings known to the public generally, and Vimeo
specifically, to be owned by record companies, including Plaintiffs. However, Vimeo has
expressed to its members that it will not remove videos containing copyrighted musical works
unless it receives a formal take-down request (by which time the infringing work has been made
available to all Vimeo users and for copying and further distribution by all Vimeo members).
Even after receiving notice, Vimeo does nothing to remove other copies of the same recordings
or to prevent them from being replaced, copied on Vimeo’s servers, and made available to its
users. In so doing, Vimeo conveys to its users that it tolerates the use of copyrighted recordings
and will not engage in policing of its system with respect to music (as opposed to the regular

policing it claims to engage in with respect to other types of content).

(e) Vimeo is well aware of the nature of copyrights generally, purports to obtain
“licenses™ from its members to copy, perform, and distribute audiovisual works, and takes steps
to protect its own intellectual property rights. Vimeo specifically is aware of the fact that

Plaintiffs own copyrights in recordings and that such rights must be licensed or authorized by the
11
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copyright owners for the precise uses made by Vimeo without license or authorization.
Moreover, Vimeo's parent company, IAC (and its subsidiary, Mindspark Interactive Network,
Inc., which owns Vimeo), own and manage numerous companies engaged in the exploitation of
intellectual property, such as dating website Match.com, the online *“virtual world” Zwinky, web
“personalization” site “Webfetti,” online greeting card sites MyFunCards.com and

CardBoiled.com, and many other Internet websites and online businesses.

27.  Although Plaintiffs have notified Vimeo of a representative sample of Plaintiffs’
Recordings that were being infringed, additional copies of many of the same works continue to
be made available on and by Vimeo. Vimeo claims to take active steps to filter and remove
content that it views as professionally created or that is comprised of preexisting works (e.g.,
movies, television programs). On the other hand, Vimeo refuses to implement and use available
simple measures, including available filtering technology, to avoid the continued and ongoing

infringement of Plaintiffs” Recordings.

28.  Vimeo directly financially benefits from its infringing conduct. Vimeo earns
revenue from various forms of advertising. This includes “banner” and “sponsored link”
advertising that is placed on Vimeo webpages containing infringing recordings. Some
advertisermnents used by Vimeo also are keyword driven and targeted to the music used. Vimeo
also benefits financially from the sale of premium Vimeo Plus memberships and from the sale of
merchandise. Finally, Vimeo financially benefits from the overall increase in user traffic and
commercial value of its business arising from the “draw” of the availability on its website of

videos containing copyrighted recordings.

29.  Vimeo has the legal right and ability to control and limit the infringing activities
on its website. All members of Vimeo agree to be bound by “Terms of Service,” which, among

other things, permit Vimeo to terminate a user’s access to its website, Vimeo at all times
12
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possesses absolute control with respect to access to the Vimeo website. Vimeo also has the
practical ability to control and limit the content on its website. All content contained on the
Vimeo website is copied and indexed by Vimeo and stored on a server controlled by Vimeo.
Vimeo claims it routinely monitors the videos uploaded to its website to ensure that such videos
are comprised of amateur or user-made content, do not contain pornographic content, and
comply with other “community guidelines,” and removes those videos that do not comply.
Vimeo staff also review the audiovisual works to select their “Staff Picks,” which include works
embodying Plaintiffs’ Recordings. However, Vimeo deliberately does not remove or delete
audiovisual works that it knows contain copyrighted recordings. To the contrary, Vimeo (and its
Staff) openly encourage and/or tolerate the use of copyrighted music by Vimeo users, thereby
conveying that the Vimeo website is a “safe haven” for such material and allowing the

proliferation of infringing works on website.

COUNTI
DIRECT COPYRIGHT INFRINGEMENT

30.  Plaintiffs incorporate by this reference each and every averment contained in

paragraphs | through 29, inclusive.
31.  Defendants have infringed Plaintiffs’ copyrights in the Copyrighted Recordings
by reproducing, distributing, and/or publicly performing the Copyrighted Recordings without

authorization, in violation of the Copyright Act, 17 U.S.C. §§ 106 and 501.

32.  Each such infringement by Defendants of the Copyrighted Recordings constitutes

a separate and distinct act of infringement.

13




33. Defendants’ acts of infringement were willful, in disregard of, and with

indifference to, the rights of Plaintiffs.

34.  Asadirect and proximate result of the infringements by Defendants, Plaintiffs are
entitled to damages and to Defendants® profits in amounts to be proven at trial which are not
currently ascertainable. Alternatively, Plaintiffs are entitled to maximum statutory damages of
$150,000 for each copyright infringed, or in such other amount as may be proper under 17
U.S.C. § 504(c).

35.  Plaintiffs further are entitled to their attomeys® fees and full costs pursuant to 17
U.S.C. § 505.

36. As a result of Defendants’ acts and conduct, Plaintiffs have sustained and will
continue to sustain substantial, immediate, and irreparable injury, for which there is no adequate
remedy at law. Plaintiffs are informed and believe, and on that basis aver, that unless enjoined
and restrained by this Court, Defendants will continue to infringe Plaintiffs’ rights in the
Copyrighted Recordings. Plaintiffs are entitled to injunctive relief to restrain and enjoin

Defendants’ continuing infringing conduct.

COUNT 11
CONTRIBUTORY COPYRIGHT INFRINGEMENT

37.  Plaintiffs incorporate by this reference each and every averment contained in

paragraphs | through 29, inclusive.

38.  The aforementioned activities by Defendants’ users constitute infringements of

Plaintiffs’ Copyrighted Recordings, including Plaintiffs” exclusive rights of reproduction,
14
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adaptation, distribution, and public performance by means of a digital audio transmission, 17

U.S.C. §§ 106 and 501.

39, Defendants have, with knowledge, materially contributed to unauthorized
reproductions, adaptations, distributions, and/or public performances of the Copyrighted
Recordings by Defendants’ users, including by failing and refusing to take simple measures to
limit or curtail such infringing activity, and thus Defendants have contributed to or caused the

infringement of Plaintiffs’ copyrights.

40, Each such infringement by Defendants’ users of Plaintiffs’ Copyrighted

Recordings constitutes a separate and distinct act of infringement,

41, Defendants’ acts of infringement were willful, in disregard of, and with

indifference to, the rights of Plaintiffs.

42, Asadirect and proximate result of the infringements by Defendants, Plaintiffs are
entitled to damages and to Defendants’ profits in amounts to be proven at trial which are not
currently ascertainable. Alternatively, Plaintiffs are entitled to maximum statutory damages of
$150,000 for each copyright infringed, or in such other amount as may be proper under 17 U.S.C
§ 504(c).

43, Plaintiffs further are entitled to their attorneys” fees and full costs pursuant to 17
U.5.C. § 505.

44.  As aresult of Defendants’ acts and conduct, Plaintiffs have sustained and will
continue to sustain substantial, immediate, and irreparable injury, for which there is no adequate

remedy at law. Plaintiffs are informed and believe, and on that basis aver, that unless enjoined
15
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and restrained by this Court, Defendants will continue to infringe Plaintiffs’ rights in the
Copyrighted Recordings, Plaintiffs have no adequate remedy at law. Plaintiffs are entitled to

injunctive relief to restrain and enjoin Defendants’ continuing infringing conduct.

COUNT 111
VICARIOUS COPYRIGHT INFRINGEMENT

45.  Plaintiffs incorporate by this reference each and every averment contained in

paragraphs 1 through 29, inclusive.

46.  The aforementioned activities by Defendants’ users constitute infringements of
Plaintiffs’ copyrights in Plaintiffs’ Copyrighted Recordings, including Plaintiffs’ exclusive rights
of reproduction, distribution, adaptation, and public performance by means of a digital audio
transmission, 17 U.S.C. §§ 106 and 501.

47.  Defendants have the right and ability to supervise and control the infringing
conduct of their users. Defendants have failed and refused to exercise such supervision and
control to limit infringement to the extent required by law. As a direct and proximate result of
such refusal, Defendants® users have infringed Plaintiffs’ copyrights in the Copyrighted
Recordings, including by reproducing, adapting, distributing, and publicly performing the
Copyrighted Recordings.

48, Defendants derive a direct financial benefit from this infringement, including but
not limited to, from advertising revenue, from paid subscriptions, from the sale of merchandise
through the Vimeo website, and from the increased user traffic and increase in value of

Defendants” business arising from the “draw” of Plaintiffs’ Copyrighted Recordings.
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49.  Each such infringement by Defendants' users of Plaintiffs’ Copyrighted

Recordings constitutes a separate and distinct act of infringement.

50.  Defendants’ acts of infringement were willful, in disregard of, and with
indifference to, the rights of Plaintiffs.

5I. Asadirect and proximate result of the infringements by Defendants, Plaintiffs are
entitled to damages and to Defendants’ profits in amounts to be proven at trial which are not
currently ascertainable. Alternatively, Plaintiffs are entitled to maximum statutory damages of
$150,000 for each copyright infringed, or in such other amount as may be proper under 17
U.5.C. § 504(c).

52.  Plaintiffs further are entitled to their attorneys’ fees and full costs pursuant to 17
U.S.C. § 505.

53.  Asaresult of Defendants’ acts and conduct, Plaintiffs have sustained and will
continue to sustain substantial, immediate, and irreparable injury, for which there is no adequate
remedy at law. Plaintiffs are informed and believe, and on that basis aver, that unless enjoined
and restrained by this Court, Defendants will continue to infringe Plaintiffs’ rights in the
Copyrighted Recordings, Plaintiffs have no adequate remedy at law. Plaintiffs are entitled to

injunctive relief to restrain and enjoin Defendants’ continuing infringing conduct,

UNT IV
INDUCEMENT TO INFRINGE COPYRIGHT

54.  Plaintitfs incorporate by this reference each and every averment contained in

paragraphs 1 through 29, inclusive.
17
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55.  Defendants have actively encouraged and induced Vimeo users to engage in
copyright infringement, including, among other things, by providing to them the tools to
infringe, instructions to infringe, and the ability to infringe anonymously. Additionally,
Defendants have designed the Vimeo website and service, and promoted the use of the Vimeo
website, to infringe copyrighted works, including Plaintiffs’ Copyrighted Recordings. Asa
direct and proximate result of such inducement, Defendants’ users have infringed Plaintiffs’
Copyrighted Recordings, including by reproducing, adapting, distributing, and publicly
performing Plaintiffs’ Copyrighted Recordings.

56.  Each such infringement by Defendants’ users of the Copyrighted Recordings

constitutes a separate and distinct act of infringement,

57.  Defendants’ acts of infringement were willful, in disregard of and with

indifference to the rights of Plaintiffs.

58. As a direct and proximate result of the infringements by Defendants, Plaintiffs are
entitled to damages and to Defendants’ profits in amounts to be proven at trial which are not
currently ascertainable. Alternatively, Plaintiffs are entitled to maximum statutory damages of
$150,000 for each copyright infringed, or in such other amount as may be proper under 17 U.S.C
§ 504(c).

59. Plaintiffs further are entitled to their attoreys” fees and full costs pursuant to 17
U.S.C. § 505.

60.  As aresult of Defendants’ acts and conduct, Plaintiffs have sustained and will
continue to sustain substantial, immediate, and ireparable injury, for which there is no adequate

remedy at law. Plaintiffs are informed and believe, and on that basis aver, that unless enjoined
18




2345165.4

and restrained by this Court, Defendants will continue to infringe Plaintiffs’ rights in the
Copyrighted Recordings. Plaintiffs have no adequate remedy at law. Plaintiffs are entitled to

injunctive relief to restrain and enjoin Defendants’ continuing infringing conduct.

COUNTV
COMMON LAW COPYRIGHT INFRINGEMENT AND MISAPPROPRIATION

61.  Plaintiffs incorporate herein by this reference each and every averment contained

in paragraphs 1 through 29, inclusive.

62.  The Pre-1972 Recordings are subject to common law copyright protection under
the law of the State of New York. As the owners of common law copyrights in and to the Pre-
1972 Recordings, Plaintiffs possess the exclusive rights to manufacture, copy, sell, distribute,

and otherwise exploit the Pre-1972 Recordings.

63.  Plaintiffs have not authorized or licensed the Defendants or any of their users the

right to copy, distribute, or otherwise exploit the Pre-1972 Recordings in any manner.

64.  Through their conduct, Defendants have violated Plaintiffs’ exclusive ownership
interests in and to the Pre-1972 Recordings. Defendants have misappropriated, and continue to
misappropriate, for their own commercial benefit, Plaintiffs’ property rights in the Pre-1972

Recordings.

65.  Asadirect and proximate result of Defendants' conduct in violation of Plaintiffs'
exclusive ownership interests in and to the Pre-1972 Recordings, Defendants have received

proceeds and Plaintiffs have been damaged in an amount to be proven at trial.
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66.  Defendants are guilty of oppression, fraud or malice, and Plaintiffs, in addition to
their actual damages, are entitled to recover exemplary and punitive damages against

Defendants.

67.  Defendants’ conduct is causing, and unless enjoined and restrained by this Court,
will continue to cause, Plaintiffs great and irreparable injury that cannot fully be compensated or
measured in money. Plaintiffs have no adequate remedy at law. Plaintiffs are entitled to an

mjunction prohibiting further violation of their property rights in the Pre-1972 Recordings.

COUNT VI

UNFAIR COMPETITION

68.  Plaintiffs incorporate herein by this reference each and every averment contained

in paragraphs 1 through 29, inclusive.

69. Plaintiffs possess exclusive ownership interest in and to the Pre-1972 Recordings,

and those ownership interests are protected under New York unfair competition law.

70.  Plaintiffs are engaged in the business of selling, distributing, and licensing the
Pre-1972 Recordings, both in tangible form and digitally over the Internet, including in
audiovisual works. Plaintiffs expend large sums of money to create, produce, and exploit their
rights in and to the Pre-1972 Recordings. Plaintiffs have the exclusive right to control the use of

their Pre-1972 Recordings and to receive compensation for the exploitation of such works.

71.  Defendants’ conduct constitutes unfair competition under New York common
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72 As a direct and proximate result of Defendants' conduct, Plaintiffs further are
entitled to recover all proceeds and other compensation received or to be received by Defendants

arising from the infringements of the Pre-1972 Recordings.

73.  As adirect and proximate result of Defendants' unfair competition, Plantiffs have
been damaged in an amount to be proven at trial for which damages and/or restitution and
disgorgement is appropriate. Such damages and/or restitution and disgorgement should include a
declaration by this Court that Defendants are constructive trustees for the benefit of Plaintiffs,
and an order that Defendants account and convey to Plaintitfs the gross receipts received or to be

received by them that are attributable to infringement of the Pre-1972 Recordings.

74. Defendants are guilty of oppression, fraud or malice, and Plaintiffs, in addition to
their actual damages, are entitled to recover exemplary and punitive damages against
Defendants.

75.  Defendants’ conduct is causing, and unless enjoined and restrained by this Court
will continue to cause, Plaintiffs great and irreparable injury that cannot fully be compensated or
measured in money. Plaintiffs have no adequate remedy at law, thus entitling them to an

injunction prohibiting further acts of unfair competition.

WHEREFORE, Plaintiffs pray for judgment against Defendants. and each of them,

jointly and severally, as follows:

1 On Counts I through IV, for Defendants’ profits and for damages in such amount
as may be determined; alternatively, for maximum statutory damages in the amount of $150,000
with respect to each copyrighted work infringed, or for such other amount as may be proper

pursuant to 17 U.S.C. § 504(c).
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2. On Counts I through VI, for injunctive relief enjoining Defendants, and each of
them, and their respective agents, servants, employees, officers, successors, licensees and
assigns, and all persons acting in concert or participation with each or any of them, from: (i)
directly or indirectly infringing in any manner any of Plaintiffs’ respective copyrights (whether
now in existence or hereafter created), including without limitation, the Recordings listed on
Schedule A; (ii) from causing, contributing to, participating in, inducing, or enabling the
infringement of any of Plaintiffs’ respective copyrights, including without limitation, the
Recordings listed on Schedule A; (iii) directly or indirectly violating, in any manner, Plaintiffs’
property rights in Plaintiffs’ Pre-1972 Recordings, including without limitation, those listed on
Schedule B; and (iv) from causing, contributing to, participating in, inducing, or enabling the
reproduction, performance or distribution of any of Plaintiffs’ Pre-1972 Recordings, including

without limitation, those listed on Schedule B.

3 On Count VI, for an accounting, the imposition of a constructive trust, restitution

of Defendants’ unlawful proceeds, and damages according to proof.

4. On Counts V and VI, for punitive and exemplary damages in such amount as may
be awarded at trial.

5. For prejudgment interest according to law,
6. For Plaintiffs’ attorneys’ fees and full costs.

7. For such other and further relief as the Court may deem just and proper.
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